
~ITED ST~TES 81NXR~Y COORT 
FOR TilE WEB~RH OIS~IC' OF NOR~ CAROLI~ 

CHARLOT~ DIVISION 

Ill REI ' Co.•• xo. os-nno 
chophr 7 

Slllll!OII u= "'ELTON, 

D&btor. 

8l!Ail0ft ALLEII TAJILTOII, 

Pldnt:lff, 

••• 
FII!aT CITUEIIS ~. 

Defendant. 

' ' ' ' ' ' ' ' ' ' ' ' ' ' ' ' 

~dv-roory ~roceedinq 
110. 98-HU 

Jli!lllSl&Hr eljT~ '* DEC - 4 1993 

~l &lOLa. DEe-.-.--ws;:. 
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In this prOCQeding, Sh~ron Allen T~rlton, the Chapter 7 debtor 

("Tarlton" or 'O<>htor"), Hoks to vu~e ~nd avoid Defend~nt Fir•t 

Citi<ens Bank and Tru~t Cornp~ny's ("Firot Gitizena") need of trust 

on the debtor•s real proporty pursuo.nt to 11 U.S.C. S 506(d). 

First Citizeno aok5 tho.t thie action be diomissed pursuant toped. 

Rule ClV. I"co. l2 (b) (6), on tho grounds that the ~omplaint fall a to 

otate. a claim upon wbich rel.iet G~n be granted. A hearing was 

conducted on october 20, 1998. 

FACTS 

~he Debto~ fLl~ a Chapter 7 case wit~ tbls court on June 10, 

l~Oa. Tarlton owns a r@sidence, which according to her B~nkruptcy 

SchedulGs, bas 11. ta" value ot $6a,700. 'l"lle property l• subject to 

a tir~t li!Ortg~ge debt <=ed to Flcot Mortgage Of $"11,015. First 

Clti•ens holds~ second deed of trust on the property, and is owed 



approximotely $12,0~~. On thaoe hcto, there ~• no equity to 

support First Ci ti•en' e •~eon<l mortg~ge. -

The Debtor received her bankrupt.q dLschanoe on •)etcher 5, 

l90R. Thera being no equity in the Pl'operty, the real prope;cty was 

not ad.Unistercd by the Cho>.pt= 7 Trustee, who filed ~ Report of No 

olscribut.ion on JUly :n, )9~~.' 

The Debtor naw seeks to value the property under ll U.S.C, S 

506 and to strip away the second d~ed of tru~t of rirst Citizeno. 

In abort, the debtor wanto to ~eep the r .. al e'tate but continue 

payment• only on the first mortgage. Tarlton conten<l~ that First 

Citizons' debt is "n UDOO<:ure<i da.:m and its lion is void, re~yinq 

on the wordinq of ll U.S.C. § 5~6(dl, 

rlrat Citizens obj.,.,ts, ~rquinq that the s~pr~'"" court'• 

da~ision in Dewanup v. Thmn, 502 U.s. 410, 112 s.ct. 773, U6 

L.Ed.2~ 901 (19921 precl~es a Ch~ptor 7 debtor from strippinq a 

lien under Section 50~(<11. Finl- Citizen• a)oo contends that if 

such a remody were avoibble, the debtor lacka staruling t.o sen the 

ao.Jne. 

'Thio matter io before the Cnurt on a motion to diomi&o, Ao 
such, the property v~luation and payoff• ._ll<>ge<i iH the 
Plaintiff's complaint are aooumed to be correct. 

'Toehnically, that property remains in the bankruptcy estat@ 
until the Case is closod or the property aban<ionod. ll U.S.C, S 
554 (19~~1· Practically, the <iebtor hao poeaession and control 
over the property, an<i botb parties have treated the debtor as 
the o"Mr. The Court. will overlook the technical ownership ioouo. 

' 
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In this p<'OCCeding-, Sharon Allen Tarlton, tl>e Cha~"l'" 7 debtor 

("Tarlton" Ot" "Mbtor"), ~eeks to value and ~voi~ Dehnd,ont First 

Citizens Bank and Truot c~pany's ("First Citizens") deed of trust 

on the debtor's real prop<>rty pursuant to ll U.S.C. ~ 506(d). 

First citizens asks that this ~ction be dismissed pursuant to ped. 

Rule Clv. Pro. 1'(b) (6), on tho grounds that the Compl~int Iails to 

otate a clai,. upon which re1ie! "an 0.. qranted. A he•rinq was 

conducted on octoher 29, 1993. 

The Debtor filed ~ Chapter 7 case with this court on June 10, 

199S. Tarlton owns a residence, which according to her B"hkruptcy 

3~hedures, has a tax value Of S08,700. The prope~y is subject to 

a !iret mortgage debt owed tc Fleet Jlcrtgage of $71,016. First 

Cl.tuens holde a second deeQ of trust on the property, an<! i e owe<l 



~ DJSC!IIISION 

r. Stondinq. 

Firat C~h•en•• ohndinq arqU!Il<lnt La based upon a Ninth 

Circult Bankruptcy l\ppHlata Pa~d Oeeioion, ln rg J,.,~_hl,n, :.l:.ll 

B.R. B7:.l, "14-75 (B.JI.P. 9'' Cir. 199B). Lukjn involved a fact 

~ituatian identical to that in thi~ caae. The Laskina, Chapter 1 

debtoro, •ought to void an un•ecured second ~ortqaqc lien on their 

residonce under Section 506(d). Both the Bankruptcy Jud~e and th~ 

Bankruptcy Appellato Pan<'l ("!lAP') conool,ude~ that Deyenup prohibited 

such relief, The BAP aloo held that the debtor lacked etanding to 

bring such a Inotion. It looked at Section 506(d) >lhicll provide• 

that to the extent that a li~n aecuring a ~laim is not on allowod 

~ecurcd ehlrn, the lien is void. ll u.s.c. S S~6(d). Howevar, the 

subsection says nothing about "ho asn •~~k such rEliof or when. 

Laskin took this silence to Inoan that SuhoocHon 50~(d) does not 

roally avoid lieng, hut simply dooerihea the effoct. of uing other 

Co<lc avoiding powero on a lien. I.ookjp, 22:.l D.R. et 374. Decauae 

none of thooe avoiding f""""CS pertain to a Chaptu 7 debtor in thh 

situation, Laakin concluclea a debtor lacks atandinq to bring such 

a motion. I!;L_ 

'l'h~ \mdersignecl '-'• aerious doubts about this proposition. The 

Laakjp holdi!og coniuoea transfers an<! aoh wbich may be selectively 

'a...-oided" under th~ Code with ~hose that are automati<'ally 'void." 

Lien• "hlch impair exemptions (Section 5U(f)), st&tutory liens 

(Section 545), or pnferonces (Sect.i_on 541) m~y be avoidod ~nder 

the B~nk~uptcy Coda. Oth~~ actiono and tranofero are olmply void, 



havir,g na leqal effect. In addition to liens under Seetion 506 (d), 

action~ taken in violation of t~e automatic stay are voi<l. ll 

u.s. c. S 362(a). Although the BAP deciaion suggests otherwise, the 

N1nth Circuit, lik~ ~o~t courts, recognizes • distinct~cn bet~~n 

on avoidabl~ act/tTonaf~r under the Bankruptcy Code •nd on& thot io 

void. Se&, e,q., Inn Shamblin, 890 F.2Q 1<3, 125 (9th Cir. 1989) 

("Judicial proe~edings in violaHon of [the] aut=atic stay ore 

void, not avoidal>l<>-"); accord, In re Strjnqgr, a47 F.Zd 549, 551 

(9th Cir. l9BB) ("Any proce~ding• in violation of the automatic 

stay in bankruptcy are void."). 

Un<lo.r th"' llankruptcy Code, •vold' and "avoid' are scpar~t~ tenns 

of art. They do not :mc<>n tb~ same thing. For e"~l<ple, Section 

3~9(b) (l) (B) states that dismissal of a bankruptcy case >'einshtes 

tr<>nsfers avoic!ed unMr sectlons on, 544, 545, 547, 54B, 54~, or 

724. However, in th<' very next subpart, so~Hon 340 states that 

dis,.,i•sal also rein~tates a lien vojGed und.or section 506(<l). 11 

U.s.c. S 3<9(1>)(l)(C). Sine"' lien creot\on is but one type of a 

transfer, if ·void' and ·~void" mc<>.n th., same thing, S;oction 

349(b) (1) (c) would be rondel'ed meaningless. 

As~u:minq section 349 »eana what it says, and dismiosal 

rc1nstates a lion voided under section 506(d), it beMme~ clear 

that Soction 500(<l) has its own power and is not dependent upon use 

or an ~voiding powe~. H Section 349 r~in•tatcs "- lien "voided' 

under Section 506(d), then Secti~n 006(d) """t h~v~ prenously 

affected the 11on in so•e woy. 



J.askio also doe~ not s~ti•!actorily oxplain why a Cede oeotion 

mu~t sp<>eifically identHy ~ parti=lar party as having ~tanding to 

do sonthing in or<!or to be effective. f,askjn concludeS that since 

Section 506(d) does not state wl>o can use the provision, no one 

can. H"""""r, 3ectiDrl 506 is located in a chapter of the Bankruptcy 

code applicohle to all types of bankruptcy cases, i~luding Chapter 

7. 11 u.s.c. § 103(:.). The no"tion tnat congress would anact a 

~tatute. applicable to all types of l>ankruptcy, but uoa~le by no 

on~, is a bit h"rd to accept. 

Rawover, these differences of opinion are not crucial to the 

holding in this case. For whether one calls it a "lact of sUMing" 

or >nstoad a "f\mct;on Of subshntive law,' it seems clear that 

lleysm•p prohLbih a Chapter 7 debtor from using Section 506(<:11 ta 

otrip down a creditor'~ lien. 

II. A Ch~pter 7 Debtor c~nnot strip doJm 
rMl propiU"ty ~nder ll u.s.c. 506(~) & (d), 
cl~in is antL~ly unsecured. 

a craditor· s lien an 
even wh= that lien 

A short review of newsn"P i~ in order. Factually. Dewsnup and 

thi~ case are similar. Dawsnup and her hu~~and 1now deceosed) 9ave 

a creditor a lien on t~a tract~ of ~~rmland. After def,ulting on 

the obligation, but before the cre<iitor could foreclos<, De~snup 

filed a r:hapter 7 b.>nkruptcy c.as<>. At the petition date, the 

creditor >IRS owed $119,000, bUt the !a:rnland was worth only 

Sl9,ooo. The Chapter 7 Tru~tee did not try to sell the property. 

Rewsnup >1ant~d to retain her land, ~o she brought an actinn •~eking 

to "avoid" the up~ecured portion of the lien ($80,000) pursuant to 

, 



code sections 506(a) and (d). She would reUin the p.roperty bUt pay 

only the secured pa~t of tha debt ($'9,000). 

410, 4}3. 

Dew&nup was atteinpting 'llhat i~ kno>rn in bankruptcy cirCles as 

"'stnppin<J dovn' a lien. Prio; to thio ~ase, lien shipping w .. s 

5een by eany in tbe bankruptcy a~ea, includin<J the undersigned, as 

a proper action, and the logical. result of a plain readtn<J of 

Section So6 and ite sukparts. 

sub~ection 506(d) states that to the extent a lien secu~es a 

claim against tM debtor Whirih is not an all""OO secur<>d cJ.aim, the 

lien J.s void. J.1 U.S.c. S 506(d). Section 506(a) makeo a claim 

see>.lred »y a lien a secured claim to the extent of tl"l<! value of 

ouch c~<oditor's illterc~t >nth~ ~<tate'" interest in ~Uch property 

and an uns~eur~Q cl~ic ~· to the rest. 

}leading th<l•e two subparts togethor, courts hOld that a 

creditor was unsecured as to any e><ccs5 of th<' dobt over the 

subject to l>eing stripp...:l dolffi. oavict Gray carlson, 1\jfurcatjon o:t 

[fficietseCUrovl cJalu. 70 AM. lllm. j •• .r. J., 5 (1996). 

rn Dwsnl!~, the Supreee Court reject.o.d this view. holding that 

the tenn •allowed secured chim" in s.W,<>ction 5G6(d) does not 

necessarily !llean the sne thing as "all0>1ad secured claim' in 

subsection 506(~). owsn•m, 502 u.s. at us. P,thcr, Ofustlce 

Hacl<nun .rriting for the !llajority OP>ned tllat under Sul>section 

506(d), one. !ir~t a~ks wh~ther the claim is alJ.o.,.,d und<cr Section 

002, and second, whether i~ is ~eoured by a lien. If so, the d~bt 



is an "all""M ~soured olai.!l," oncJ. the creditor's lien Sh'f" intoot 

even if th<> alum e><eeeds the value of the collateral. l..d.... at 773. 

The Dews.rnm holding wa~ eharply cdtici•ed at the time. it was 

rendered. /\s one co..,.entat= points out, Justcke Blacli:mun'e 

opinion "stunned tho bankr~ptcy comm~n!ty by choosing to read 

006(d) in a mo~t unorthodox m~nner."" Carlson, ~•mn, at lJ. 

This criticism ~as not limited to bankruptcy practitioners. 

JusHce S""l.ia's dissent1ng opinion in newsnup points out in detail 

the probleu asSMl~tM with dH!ning "olloi<'M secUt"e.d claim"" in 

this woy. Ac=<ling to Scalia, the Inajority violat~s principle• of 

statutory con•truction by ruling ~Mt a term cont~inod within a 

single statute =n how. two "ntinly dJ.ffer"nt "'eanings. Deysn~p, 

502 U.S. 420-~5. He notes that the loajority opinion wdtes 

language out of Se~tion 

subsection therol>y by 

S06{d), and create~ r...,undan~y in the 

violating th~ canons of statutory 

construction. J:<i.., at 424. Sealia•s view is that tM pla'n 11oeanlng 

rule dictateB that the word~ 'allowed sccrurcd claim" l!lust be 

interprotM to mean a cl.ai.m which is hoth dl<>lo'ed under s"ction ~O< 

and secured under Section 506{a). ~ 

The dissent also point~ out practical problemo in th~ 

majority's definition of "allowed secured cla:Uo." Mca.use this term 

appe•rs in oeveral other Code Sections, defCning tne term to ~ean 

si~ply "an allowBd claim tor which a lien ha5 been granted," would 

hove unintended and undesirabl~ conse~ences. For exa~ple, if in 

fact liens paBB through Bankruptcy o.maboted, and a lien =Mitor is 

entitled to appreciation in his collateral, then how could you sell 



proper~y under Section l"l? Wouldn't tha lien riee up at a later 

d~te to bite a purchaeer? ~at 406. 

In r~cognition of these prol>lem~, the Jlewspup .,ajority 

lillli ted its holding to the fact~ presented in the ca~e.' In o. 

footnoh, Ju~tice Blo.ck~n eaid that the Court makes no holding 

whether "dlowed •ecured claim" has a different meaning in other 

code aections. ll<UilUllJI;I, 5G:.l u.s. at 417 n.J. 

GlVQn its unorth~ reading of the statute, it is clear that 

l!!>wopnp b a decision founded more on equity 4hd hietorr than on 

eto.tutory analysie. D&wsnup, the debtor, was attempting to ~rite 

down a li~n to he~ henefit without any co~responding ~dvan~~ge to 

the lien creditor or to other cred!tora. The effect of th1s 

maneuver would 1>e to freeze the valu<> of the =editor'" lien at 

what it was worth on thB bankruptcy d~te -- ~ depreeaed value. The 

creditor would lose the b~efit of any increase in value to the 

property when farm prices rebounded. ne supreme Court thought 

this practice, it ~llowa<l, ~ould deny the creditor """ o! the 

rights it had bargained for in obta1ning collateral for it~ debt 

and vould result in an unfair """iMtall" to the debtor. Ill.. at no. 

"i"he majority also couidered this result to be at odds with 

the tdstorical treatment of liens in bankruptcy. Notwith•tanding a 

numb,.:r of Code Sections to tl>e contrary, the ~ majority 

'The court shtes: "Hypothetic~l appl.;caticns tM~ come. to 
mind ~nd t~o~e oQvanced at orol argumen~ illuetrate t~e 
difficulty of interpreting the statute in a single opinion that 
would apply to all possil>la fact situations. W& therefor~ focus 
upon the case bQfore us and all other facts to a~o.it their legal 
rosolution on a another d~y. newso~, 502 u.s. at 416-17. 

" 



adh~red to th~ tenet that liens pass through ban~ruptey unab~tec. 

No provision under the Bankruptcy Mt ru,d allow"" a debtor to writo 

down a l~en in th~ way that Dewsnup proposed. ~~ at 418-19. And 

while under either the Act or the Code, the b~n~ruptcy dbcha:rve 

eliminates a debtor's in personam J.iability for her d.obts, the 

supreme Court sa" no rMSOO why a debtor ~hould b<o able to use 

bon~ruptcy to eliminate an in ram right like a lien, ~ 

With this historical per~~etive, the De"'"""P majority looked 

to the wording ot section 506 of the new aankruptcy Code. Tf read 

by its terms, Section 506 would attect a !Oajor change in the 

treatm~nt ot sec~red creditor~ in bankruptcy cases, P•rticu!arly 

undorsecured creditors. Th~ Chan<]"OS were so ~urpri•ing ~hat the 

Court f~lt they ware unintentional. It considered S@Ction 506 to be 

ambi9uou~ on t~e topic of lien stripping.' The majority revi~wed 

legislative history, concluded that there was no e~press int~ntion 

by Congress to change the practice as it ~ad existed under the Act, 

an<i that the old law still applied. Pewsnup, 50~ o.s. at ua-19. 

As the JUstice Scalia and tho couentatars attest, there are 

problems with this holding. Not surprisingly, Io••er co1rts haVe 

taken to heart the Supreme court's Yarning that tho nowsnup holding 

view and believe 



is app,icab•e only in ita factu~• settinq. The •o~~r courta ~ve 

~gen re,unctant to @xten~ newanup to other ban~ruptcy contextg. 

For example, ~ven after Dew:;nqp, court.. still hold that 

stripping down of Ah under&ecur6d, nonresidential mortgage claim 

may be accOibpliohed by .. Chapter U plan. SOW)!:, v. no'lid.1\]')t 1pst. 

of Soy, in the Tmm of Bo,-j-O!l, 967 F.2d Ol~, S2l (Jd c;r. 1992); In 

r<L.Hernandez, 175 B,E, 962 {><.D, Ill. 1993), A chapte~ lJ plan may 

"m<>dify tile rights of holders of secured claims, other tllan a cUb 

secured only by a $ecurity interest in real pPoperty that is the 

debtor's principo.l residence." 11 U.S.C. S ll22(b) (2). Baaed upon 

Nobelman v, .Am~rjcan Sayjom; BU!r, 508 U.S. 12<, liJ S.,:t. 2l06, 

124 L.Ed.2d 0:28 (1993), a Mci~ion ~"-"t come down af~er Dewsnl<l!, 

courts •oo~ to tae nection 506(~) definition of 'allowed secured 

cloirn" to deter10ino ;ffio is tlle Mld&r of a secured daim, r~thor 

th•n D!I!!"PHP'" SQction 506(d) definition. 

Adct1tionally, under Ch>pter 11, even residential mortgages c~n 

bo stripped if the lien is totally un.ccured. Ln-re-Lam, 211 s.R. 

% (9" cir. 1997) lD_re pJqnffe, 157 B.R. 19S, 200 (Bankr. n. Conn. 

1991). These courts h~v~ adopted Justice Scalia's vi~w 

l1en right" are ·~ty rights 

tMt 

from • 
puctical, if not a legal, standpoint.• 

hoth theories, in a Ghap~er ll context. 

1.'1lh court agrees witll 

Ho""""er, in t1 Chapter 7 case after Dewnnup, un~useo>Uoed 

claim• are not strippoble, and fe" court~ have alloWed strlppin\1 of 

even a wholly un~•our•d lien. Thooe cases permitting the practic~ 

include In U Yi, 219 B.R. 394 (E.O, Va. 1,,~1 and J:n ro1 Howard, 



1B4 B.R. 6<4 (Bank~. B.D. N.Y. l995). "i'heU cotlrts ~ry to 

tlt<> Cltapter ll practice of 

looking to section 506(a) to deti.rte an 'allrn.rad secured etaJ.m,' 

rather tnan section 506(d). TheBe courts hold that if there i• no 

equlty in tbe collat~al tQ •upport the lien, then the creditor's 

claim ie whollY ill\SBCured, notwithotar>dinq ita paper rnortg~ge. ~uch 

" lien can ba strippo>d alfay fro,. the debtor's property. Yl, 219 

B.R. at 397. 

Tlte contrary vi"" is repre•ented by the J.askin decision, and 

the case of In re Mad1=i<;_, 15") B.R, 499 (D. Me. 1993). Tltese 

courts hold that Dewsnug is controllin9 and under prinoS.ple~ ot 

stare accis>s, a chapter 7 de~tor cannot otrip an unoecured lien. 

!(ad·ieric, 157 B.R. at 4~9; .r..qj", 222 B.R. ~t 875. 

while the logic of ~i i$ intellectually ~ppeoling, tltot view 

~as ~ejected in newspnp. The only factual dist>nction ~etween 

~ewsnup and ~ or the pr&Sent caae, ia that some eqtlity supported 

t)>a lien on Dai<Snup'~ pr<;>porty, Whil<> in the~e other <Oases there is 

none . .,CT.,!W<>, tl and thi• cas& \ler8 )>rought under ssdion 500(d). 

Therefore, tha reaaoning -niob caused the Suprene C~rt to rule in 

hvor of the creditor in o~wsmlp applies ~ually in tnese c<>•es: 

the principle tnat Uens pass tltrou9lt l>an~ruptoy unaffected; that 

tM mortgageee bargained for a lien that would stay with tlta 

property until foreclosure; a~d that appr~chtion goes to the 

lender. •'hethe<" there is some aquity or no equity in ~e 

coll~ter~l seems irrolev~nt, 

u 



Mor~. it io 8ppa~ent that the supreme court meant tor the 

ncwswg holding to ~pply to entirely unsecured mortqage5. Scalia's 

diso~nt a~ert~d the Court to the prospect of how its ruling would 

affect unsecured mortgag~• in Chapter 7: 

H the Supreme Court meant to distinguioh unsecured frOlll 

undersecured debts, it would h8ve so stated. It did not. 

Courts aM commentators ""Y disa92"~e with the lO<ji.c of 

Pew&rn'P• However, until such tj•e as Congres• elect~ to change the 

Code, that decision controls. 111\en considering a Chapter 7 debtor's 

effort to sttip down a lien under Section OOO(d), YO\! loo~. first at 

wMther the dum is auowed uTide.r section 502(d), an~ then at 

whether l.t u secut"ed hy a lien. 1f both criteria ore :met, tM 

claim is an allow~d secured claim. 

ClMrly, ,·;rat cithen'a claim ia ~eeurcd by a lien -- a 

mortgage. The cl.airn is allOWl>bl&. Under pewsnup, the claim may not 

b<> striwed. 



THEREPORE, ~~ n~fenOant's Hction to Dl~miss is ALLo-BD. This 

advarnry proee?S'J ie 

This th~ day of De~""'~er, 199B. 

00 OIIDEIIJ!:O. 


